Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2000

Namvar Taghipour v. Edgar C. Jerez : Brief of
Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Bruce R. Baird; Baird and Jones, L.C.; Attorneys for Appellants; Dean H. Becker; Attorney Pro Se.
Blake S. Atkin; Jonathan L. Hawkins; Atkin and Lilja, P.C.; Attorneys for Appellee Mount Olympus
Financial, L.C..
Recommended Citation
Brief of Appellee, Taghipour v. Jerez, No. 20000047 (Utah Court of Appeals, 2000).
https://digitalcommons.law.byu.edu/byu_ca2/2584

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS
NAMVAR TAGHIPOUR and DANESH
RAHEMI, M.D., individuals, and
JEREZ TAGHIPOUR AND ASSOCIATES,
LLC, a Utah limited liabilitycompany,
Plaintiffs and Appellants,

Case No. 20000047-CA

v.
EDGAR C. JEREZ, an individual,
and MOUNT OLYMPUS FINANCIAL,
L.C., a Utah limited liability
company,

Priority No. 15

Defendants and Appellees.

BRIEF OF APPELLEE
MOUNT OLYMPUS FINANCIAL, L.C.
APPEAL FROM AN ORDER DISMISSING ALL CLAIMS AGAINST MOUNT
OLYMPUS FINANCIAL, L.C. IN THE THIRD JUDICIAL DISTRICT
COURT IN AND FOR SALT LAKE COUNTY, STATE OF UTAH, THE
HONORABLE ANNE M. STIRBA PRESIDING.
Bruce R. Baird #0176
BAIRD & JONES, L.C.
201 South Main, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 328-1400
Attorneys for Appellants
Dean H. Becker #261
324 South 400 West, Suite E
Salt Lake City, Utah 84101
Telephone: (801) 897-8559
Attorney Pro Se

Blake S. Atkin #4466
Jonathan L. Hawkins
ATKIN & LILJA, P.C.
13 6 South Main, Sixth Floor
Salt Lake City, Utah 84101
Telephone: (801) 533-0300
Attorneys for Appellee
Mount Olympus Financial, L.

FILED
\m^B

-<*rk erf tha Court

IN THE UTAH COURT OF APPEALS
NAMVAR TAGHIPOUR and DANESH
RAHEMI, M.D., individuals, and
JEREZ TAGHIPOUR AND ASSOCIATES,
LLC, a Utah limited liability
company,
Plaintiffs and Appellants,

Case No. 20000047-CA

v.
EDGAR C. JEREZ, an individual,
and MOUNT OLYMPUS FINANCIAL,
L.C, a Utah limited liability
company,

Priority No. 15

Defendants and Appellees.

BRIEF OF APPELLEE
MOUNT OLYMPUS FINANCIAL, L.C.
APPEAL FROM AN ORDER DISMISSING ALL CLAIMS AGAINST MOUNT
OLYMPUS FINANCIAL, L.C. IN THE THIRD JUDICIAL DISTRICT
COURT IN AND FOR SALT LAKE COUNTY, STATE OF UTAH, THE
HONORABLE ANNE M. STIRBA PRESIDING.
Bruce R. Baird #0176
BAIRD & JONES, L.C.
201 South Main, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 328-1400
Attorneys for Appellants
Dean H. Becker #261
324 South 400 West, Suite E
Salt Lake City, Utah 84101
Telephone: (801) 897-8559
Attorney Pro Se

Blake S. Atkin #4466
Jonathan L. Hawkins
ATKIN & LILJA, P.C.
136 South Main, Sixth Floor
Salt Lake City, Utah 84101
Telephone: (801) 533-0300
Attorneys for Appellee
Mount Olympus Financial, L.

TABLE OF CONTENTS
TABLE OF AUTHORITIES

ii

STATEMENT OF JURISDICTION

1

ISSUE PRESENTED AND STANDARD OF REVIEW

1

DETERMINATIVE CONSTITUTIONAL PROVISION, STATUTES,
ORDINANCES, RULES AND REGULATIONS

1

STATEMENT OF THE CASE

2

Nature of Case, Course of Proceedings
and Disposition Below

2

SUMMARY OF ARGUMENT

3

ARGUMENT
I.

4
THE MORTGAGE OBTAINED BY MT OLYMPUS SIGNED BY
APPELLANTS* MANAGER IS VALID AND BINDING AS A
MATTER OF LAW AND APPELLANTS' COMPLAINT WAS
PROPERLY DISMISSED
A.
UNDER UTAH LAW A LENDER CAN RELY ON
THE SIGNATURE OF THE MANAGER OF A
LIMITED LIABILITY COMPANY WITHOUT
FURTHER DUE DILIGENCE
B.

C.

D.

4

4

CONTRARY TO APPELLANTS' ASSERTION,
MT
OLYMPUS
OWED
NO
DUTY
TO
APPELLANTS IN THIS COMMERCIAL
MORTGAGE TRANSACTION

6

SECTION 78-2b-125 OF THE UTAH CODE
APPEARS TO SOLELY DEFINE THE RIGHTS
BETWEEN MANAGEMENT OF THE LIMITED
LIABILITY COMPANY AND ITS MEMBERS

8

THE
DISTRICT
COURT
PROPERLY
DISMISSED APPELLANTS' CLAIM FOR
PARTITION

9

CONCLUSION AND RELIEF SOUGHT

10

ADDENDUM
ORDER DISMISSING ALL CLAIMS AGAINST DEFENDANT
MOUNT OLYMPUS FINANCIAL, LLC, dated December
15, 1999
ADDENDUM A
- i-

TABLE OF AUTHORITIES
Cases
Craftsman Builder's Supply, Inc. v. Butler Mfg. Co., 974
P.2d 1194 (Utah 1999)

5

Mounteer v. Utah Power and Light Co., 823 P.2d 1055
(Utah 1991)

1

St. Benedict's Dev. Co. v. St. Benedict's Hosp., 811 P.2d
194 (Utah 1991)

6

Statutes
Utah Code Annotated § 78-2a-3 (2) (j) (1997)

1

Utah Code Annotated § 48-2b-125 (1999)

4,5,8,9

Utah Code Annotated § 48-2b-127 (1999)

1,2,3,4,5,7,8,9

Court Rules
Rule 12(b) (6)

1,2

- ii -

JURISDICTION
Appellants appeal a final Order of the Third Judicial
District

Court

of

Salt Lake

County, Honorable Anne

M.

Stirba

presiding, entered on a Motion to Dismiss (Addendum "A") . Pursuant
to

Utah

Code

section

78-2a-3 (2) (j) (1997)-,

this

Court

has

jurisdiction over this appeal as it was poured over by the Utah
Supreme Court.
ISSUE PRESENTED AND STANDARD OF REVIEW
The

following

issue is presented

for review on this

appeal:
Is a mortgage
liability

company

valid

executed
and

by

binding

the manager
on

the

of

a limited

limited

liability

company?
The standard of review for this issue, which was decided
in the affirmative on a Motion to Dismiss pursuant to Rule 12(b) (6)
of the Utah Rules of Civil Procedure, is for correctness and the
facts are reviewed in the light most favorable to the losing party
below.

E.g. , Mounteer v. Utah Power & Light Co., 823 P.2d 1055

(Utah 1991) .
DETERMINATIVE CONSTITUTIONAL PROVISION, STATUTES,
ORDINANCES, RULES AND REGULATIONS
The following portion of the Utah Limited Liability Company Act,
codified at section 48-2b-127 of the Utah Code, is determinative of
the issue on appeal:
Instruments and documents providing for the acquisition,
mortgage or disposition of property of the limited
liability company shall be valid and binding upon the
limited liability company if they are executed by one or
1

more managers of a limited liability company having
managers.
Utah Code Ann. § 48-2b-127 (1999) .
STATEMENT OF THE CASE.
Nature of Case,
Disposition Below.

Course

of

Proceedings

and

Appellee Mount Olympus Financial, L.C. ("Mt Olympus")
disputes some material aspects of the fact statement contained in
Appellants' Brief. On review of this grant of a Motion to Dismiss
the Court must take as true only the "well-pleaded" allegations of
the Complaint.

Not all the facts stated in Appellants' Brief,

however, are alleged in the Complaint.

Most glaringly, while the

Complaint alleges that a payment was made by Appellants after
foreclosure to the underlying owner, there is no allegation in the
Complaint and it is not true "that landowner turned the payment
over to Mount Olympus."

Thus, this fact should be disregarded by

this Court.
Appellants filed a Complaint asserting the following
causes of action against Appellee Mt. Olympus:
Third Claim for Relief
Fourth Claim for Relief
Fifth Claim for Relief
Seventh Claim for Relief

-

In response, Appellee Mt. Olympus
pursuant to Rule 12(b)(6).

Declaratory Judgment
Negligence
Partition
Quiet Title
filed a Motion to Dismiss

The Third District Court, Honorable

Anne M. Stirba presiding, granted the Motion to Dismiss.
"A" and R59-61].

This appeal ensued.

2

[R63-64].

[Addendum

SUMMARY OF ARGUMENT
The trial court properly dismissed the claims against Mt
Olympus as the mortgage executed in favor of Mt Olympus by the
manager of the Appellant limited liability company was valid and
binding.

Section 48-2b-127 of the Utah Code expressly provides

that mortgages of property of a limited liability company "shall be
valid and binding upon the limited liability company if they are
executed by one or more managers of a limited liability having
managers."

Utah Code Ann. § 48-2b-127(2) (1999) . The mortgage at

issue in this case was executed by Defendant Edgar C. Jerez, the
manager of Appellant Jerez Taghipour and Associates, LLC.

Thus,

the trial court properly dismissed the claims against Mt Olympus.1
With respect to the second and final point raised in
i

Appellants' Brief, the district court was correct in dismissing
Appellants1 claim of partition for several reasons. First, a claim
of partition

requires

that

the parties be

co-owners of the

property, which is not the case as Appellants' interest had been
foreclosed.

Second, the "evidence" relied on by Appellants to

support this claim

(i.e., that a subsequent payment made by

Appellants to a third-party was submitted to Mt Olympus) is untrue
and was not alleged by Appellants anywhere in their Complaint.

1

Likewise, Appellants' assertion that Mt Olympus, a thirdparty mortgagor, owed some duty to Appellants is refuted by the
foregoing statutory provision. The Legislature has made clear the
requirements for a valid and binding mortgage of a limited
liability company's property, and the allegations of Appellants'
Complaint conclusively establish that those elements were met.
3

Thus, there is no legal or factual basis for Appellants' claims and
the trial court properly granted Mt Olympus' Motion to Dismiss.
ARGUMENT
I.

THE MORTGAGE OBTAINED BY MT OLYMPUS SIGNED BY APPELLANTS'
MANAGER IS VALID AND BINDING AS A MATTER OF LAW AND
APPELLANTS' COMPLAINT WAS PROPERLY DISMISSED.
A.

UNDER UTAH LAW A LENDER CAN RELY ON THE SIGNATURE
OF THE MANAGER OF A LIMITED LIABILITY COMPANY
WITHOUT FURTHER DUE DILIGENCE.

While pleading

four causes of action against Mount

Olympus, Appellants1 claims all boil down to one legal question -whether the limited liability company can escape responsibility for
a mortgage executed by its manager. The Utah Legislature answered
that question when it enacted the Utah Limited Liability Company
Act.

Section 48-2b-127 specifically states:
Instruments and documents providing for the
acquisition, mortgage or disposition of
property of the limited liability company
shall be valid and binding upon the limited
liability company if they are executed by one
or more managers of a limited liability
company having managers.
Significantly, this section of the statute, dealing with

alienation of property, does not contain the limiting language
"unless otherwise provided in the articles of organization or
operating agreement" that is the crux of Appellants' argument.
That language is found only in Section 48-2b-125 of the Utah Code
dealing with transactions having a lesser impact on commerce.
Certainly had the Legislature intended that limitation to apply in
the specific context of mortgages, they would have incorporated
similar language in section 48-2b-127.
4

As Appellants point out at p. 7 of their brief, however,
when the Legislature amended section 48-2b-125 of the Utah Code in
1992 and again in 1996 it chose to leave that limiting language out
of section 48-2b-127. The only logical conclusion, therefore, is
that the Legislature, in the context of documents dealing with
alienation of property, because of their importance to the free
flow of commerce, opted

for clarity

and

reliability

of the

instrument.
Contrary to Appellants1 argument, this reading of the
statute does not create a conflict in the statutory scheme.
Legislation often lays out the general case, then prescribes
different rules in specific contexts.

We even have a canon of

statutory construction that recognizes this recurrent method of
legislating.

Where a specific statutory term applies, it takes

precedence over a general pronouncement.

Craftsman Builder's

Supply, Inc. v. Butler Mfg. Co., 974 P.2d 1194, 1203 (Utah 1999).
As applied to this statute, that canon of construction
leads us to the perfectly logical conclusion that when dealing with
important transactions, vital to the economic health of the state,
such as alienation of property, the Legislature wanted clarity and
enforceability.

Thus, the unmistakable command that the document

is "valid and binding on the limited liability company."2 In fact,
2

Nor is it surprising that the Legislature should make this
specific direction with regard to real estate transactions, while
preserving a more strictured approach regarding other transactions.
Alienability of property is regarded as an essential characteristic
of a healthy and robust economy. Promotion of alienability is
therefore one of the well preserved tenets of our law. See, e.g. ,
St. Benedict's Dev. Co. v. St. Benedict's Hosp., 811 P.2d 194, 198
5

it is Appellants1 interpretation that does violence to the language
If Appellants1 interpretation is

employed by the Legislature.

adopted an instrument is not valid and binding on the limited
liability company when executed by a manager, but only if the
lender performs some unquantified "due -diligence.ff3
of

law, that

is not

required

and

the court's

As a matter
dismissal of

Appellants1 claims should be affirmed.
B.

CONTRARY TO APPELLANTS' ASSERTION, MT OLYMPUS OWED
NO DUTY TO APPELLANTS IN THIS COMMERCIAL MORTGAGE
TRANSACTION.

Central to each of the causes of action pleaded by
Appellants is Appellants' allegation that Mt Olympus owed some duty
to Appellants to verify that Appellants' manager was not acting
outside the scope of his authority set forth in the operating
agreement. For instance, in the Third Claim for Relief,4 captioned
"Declaratory Judgment", Appellants alleged:
The [Appellants] are entitled to declaratory
judgment that the Olympus Loan and the
accompanying mortgage of the Property and
subsequent foreclosure were invalid because
Olympus failed to determine that Jerez [the
manager] did not have the power to take the
actions that he did under the Articles and
Operating Agreement of the L.C.
[R5 at f 37]

(Utah 1991).
3

Under such a scheme the lender never knows that it has
done enough or that it will not be hauled into court on every loan
it makes to a limited liability company.
4

Mt Olympus was named only in the Third, Fourth, Fifth and
Seventh Claims for Relief.
6

In the Fourth Claim for Relief, captioned "Negligence", Appellants
alleged that Mt Olympus owed Appellants a duty which was breached
because "Olympus failed to verify whether or not the managing
member could mortgage the corporate property to secure a debt."
[R5 at 5 41].

The Fifth and Seventh Claims for Relief, captioned

"Partition" and "Quiet Title", respectively, are simply remedies
that flow, or not, from analysis of the legal questions raised in
the Third and Fourth Claims for Relief.
Mt Olympus1 Motion to Dismiss was premised on the simple
proposition that Mt Olympus had a statutory right to rely solely on
the signature of Appellants1 manager to make its mortgage valid.
In this regard, the Legislature has spoken and unambiguously
stated:
Instruments and documents providing for the acquisition,
mortgage, or disposition of property of the limited
liability company shall be valid and binding upon the
limited liability company if they are executed by one or
more managers of a limited liability company having a
manager. . . •
Utah Code Annotated § 48-2b-127(2)(emphasis added).
Under this statute, the only thing required for Mr. Jerez
to enter the mortgage at issue is that he be the manager of the
limited liability company.

Since Appellants1 Complaint pleaded

that they selected Mr. Jerez as the manager and he was acting in
that capacity, see [R2 at 512], there can be no facts that deprive
Mt Olympus of the statutory right to rely on his signature to take
a mortgage on this property.

Thus, the trial court properly

granted Mt Olympus1 Motion to Dismiss and that decision should be
affirmed.
7

C.

SECTION 78-2b-125 OF THE UTAH CODE APPEARS TO
SOLELY DEFINE THE RIGHTS BETWEEN MANAGEMENT OF THE
LIMITED LIABILITY COMPANY AND ITS MEMBERS.

Appellants only claimed "duty" owed by Mt Olympus is
based on section 78-26-125 of the Utah Code which provides that any
manager or managing member of a limited liability company "has
authority to bind the limited liability company, unless otherwise
provided in the articles of organization or operating agreement."
Utah Code Ann. § 78-2b-125 (1999). Appellants1 position is simply
wrong.

That provision addresses the rights (i.e.f authority) as

between management of the limited liability company (either through
a manager or its members) and its members. That provision likewise
expressly allows the members to, among themselves, change or limit
that authority in the articles of organization or the operating
agreement. This allows members of the limited liability company to
define who shall manage the company, and provides a member redress
against any member or manager acting beyond their authority.
The

provision

does

not,

however,

alter

the

clear

statutory language that any manager (or member if management is
vested in the members) can bind the limited liability company.
Utah Code Ann. § 48-2b-127
contended

(1999).

by Appellants would

impossible

burden

on

place

individuals

To read the statute as
an onerous and probably

contracting

with

a

limited

liability company because it would reguire the individual to
inspect and examine the operating agreement which is not filed with
the State and which is not a public record.
provided

with

an operating

The xndividual, if

agreement, would
8

have

no way to

independently verify that it was authentic and valid.5 Indeed, the
logical source for the operating agreement would be the individual
representing the limited liability company in the transaction

—

the same individual whose authority you are attempting to verify.6
Thus, Appellants1 contention that section 48-2b-125 of
the Utah Code necessarily limits and restricts section 48-2b-127 is
contrary to the language of both sections and would frustrate the
obvious purpose behind the clear wording of section 48-2b-127 of
the Utah Code. Thus, the trial court properly granted Mt Olympus1
Motion to Dismiss and that ruling should be affirmed.
D.

THE DISTRICT COURT PROPERLY DISMISSED APPELLANTS'
CLAIM FOR PARTITION.

Appellants1 final argument is that the trial court erred
in dismissing their claim for partition "when Appellee undeniably
benefitted from payment on the property made by Appellants after
foreclosure." Appellants1 Brief at p. 11. This argument fails as
a matter of fact and law.

With respect to the former, Appellants

Complaint indicates that they made a payment to the original owner
of the property after Mt Olympus1 foreclosure. They do not plead,

5

The individual members of the limited liability company,
however, would be aware of the applicable operating agreement and
its terms. Thus, section 48-2b-125!s limiting of the rights of the
individual members of the limited liability between those members
themselves as "provided in the articles of organization and the
operating agreement" is both practical and makes perfect sense.
6

Under Appellants1 argument, this may not even be enough.
Instead, one would be forced to interview all members of the
limited liability company to guarantee the individual is the
manager and is acting as agreed upon by the members. Clearly such
a ridiculous result was not intended by the Legislature and should
not be read into the statutory scheme.
9

nor could they as it would be untrue, that Mt Olympus obtained that
money.7
As a matter of law, partition is only available between
co-owners of property.

Appellants are not co-owners of the

property with Mt Olympus as their interest has been foreclosed.
Thus, the trial court properly dismissed Appellants1 claim for
partition.8
CONCLUSION AND RELIEF SOUGHT
Based on the foregoing, the trial court's decision to
grant Mt Olympus1 Motion to Dismiss was proper and should be
affirmed.
DATED this +"

day of July, 2000.
ATKIN & LILJA, P.C.

7

Given that Appellants failed to plead this fact before
the trial court, it is improper to raise it in their brief and this
Court should not consider it.
8

Appellants at page 11 of their brief also argue that
"unjust enrichment may also be an alternative." That claim, which
was not even pleaded or raised before the trial court, suffers the
same deficiencies as the partition claim. Namely, there was no
benefit conferred on Mt Olympus because any payments made by
Appellants to another person were not passed on to Mt Olympus, nor
was there even any allegation to that effect. Accordingly, even
had Appellants pled the unjust enrichment claim, it would not have
survived a motion to dismiss.
10
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FILED DISTRICT COURT

ADDENDUM "A"

Third Judicial District

Blake S. Atkin #4466
ATKIN & LILJA, P.C.
136 South Main, Suite 810
Salt Lake City, Utah 84101
Telephone: (801) 533-0300

DEC 1 5 1999
SALT LAKE COUNTY
Deputy Clark

Attorneys for Defendant
Mount Olympus Financial, L.C.
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
NAMVAR TAGHIPOUR and DANESH
RAHEMI, M.D., individuals, and
JEREZ TAGHIPOUR AND ASSOCIATES,
LLC, a Utah limited liability
company,

]
]l ORDER DISMISSING ALL CLAIMS
AGAINST DEFENDANT
;)
]) MOUNT OLYMPUS FINANCIAL, LLC

Plaintiffs,
v»
EDGAR C. JEREZ, an individual,
and MOUNT OLYMPUS FINANCIAL,
L . C , a Utah limited liability
company,

]
)
;

Defendants.

;

1

Civil No. 990906383
Hon. Anne M. Stirba

This matter came on regularly for hearing on the Motion
to Dismiss of Defendant Mt Olympus Financial, LLC on December 2,
1999.

Plaintiff was represented by Bruce R. Baird and Defendant

was represented by Blake S. Atkin.

The Court having considered the

memoranda filed by the parties, and having heard the argument of
counsel, rules as follows:
Utah Code Annotated § 48-2b-127 states that instruments
and documents providing for the mortgage of property of a limited
liability company are valid and binding on the limited
company if they are executed by the manager.

liability

The Complaint in this matter alleges that Edgar Jerez,
who executed the documents in this case, was the manager of the
L.C.
THE COURT THEREFORE FINDS, as a matter of law, that Mt
Olympus Financial performed all the due diligence necessary.

The

documents executed by Mr. Jerez are valid and binding on the L.C.
Since

all of

Plaintiffs1

claims

are

based

on the

allegation that the documents are not valid and binding because Mt
Olympus Financial owed additional duties of due diligence, all of
Plaintiffs1 claims fail as a matter of law.
Accordingly, all of Plaintiffs1 claims against Mt Olympus
Financial are dismissed with prejudice.
THE COURT ALSO FINDS that there is no just reason for
delay

and

expressly directs

the

entry of

final

Plaintiffs' claims against Mt Olympus Financial.
DATED this

day of December/ 1999.
BY THE COURT:

\cL.
ANNE M. ST1RBA
Third District Judge
APPROVED AS TO FORM:
BAIRD & JONES

BRUCE/ &/ BAIRD
Attorney for Plaintiffs

2

judgment on
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